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 1.  TIME:  9:00   CASE#: MSC16-01717 
CASE NAME: JOHNSON VS. COUNTY OF CONTRA COSTA 
HEARING ON TRIAL RE-SETTING 
* TENTATIVE RULING: * 
 
Parties to appear.  CourtCall is acceptable if there is no argument on line 2. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01717 
CASE NAME: JOHNSON VS. COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BAILEY T. LEE, M.D. 
* TENTATIVE RULING: * 
 

The demurrer of defendant Bailey Lee, M.D., to plaintiffs’ complaint is overruled.  
Defendant shall file and serve his Answer on or before February 13, 2019. 

 
Plaintiffs filed this medical malpractice case on September 6, 2016 against defendant 

Contra Costa County, several physicians, and Does 1-100.  Plaintiffs contend they discovered 
possible liability on the part of Dr. Lee several years after they suit, based upon conversations 
with an expert consultant.  Shortly thereafter, they filed a Doe amendment on September 25, 
2018, naming Dr. Lee as Doe 1.  Dr. Lee now demurs to the complaint.  He argues that the 
complaint contains no charging allegations against him and that it is uncertain.  (CCP § 403.10 
(e), (f).)   

 
A party who is ignorant of the name of a defendant or the basis for a defendant’s liability 

may name that defendant by a fictitious name and amend to state the defendant’s true name 
when the facts are discovered.  (CCP § 474; see Breceda v. Gamsby (1968) 267 Cal.App.2d 
167, 174.) 

 
If section 474 is properly used, no amendment of the complaint is necessary other than 

the Doe amendment itself.  However, that amendment is insufficient to state a cause of action 
unless the complaint already contains some charging allegations against the Doe defendant.  
(See Winding Creek v. McGlashan (1996) 44 Cal.App.4th 933, 941.)   
“’It is not enough, of course, simply to name 'Doe' defendants. Rather, the complaint must allege 
that they were responsible in some way for the acts complained of.’ . . . ‘Although the ironclad 
rule that the original complaint must contain charging allegations against the fictitious 
defendants may trap the unwary, compliance is relatively simple. The addition of 's' to 
'defendant' in the charging allegations will suffice as long as the complaint does not limit the 
word 'defendants' to those sued by their correct names.’ . . . see Hollister Canning Co. v. 
Superior Court (1972) 26 Cal.App.3d 186, 194-196 . . . charging allegations referring to 
‘defendants’ embraced Doe defendants; . . .]; Marasco v. Wadsworth, supra, 21 Cal.3d at p. 87 
[allegation that ”defendants and each of them” were negligent [is sufficient]].”  (Winding Creek v. 
McGlashan, supra, 44 Cal.App.4th at 941.) 

 
In Winding Creek, supra, the first amended complaint alleged that each of the fictitiously 
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named Defendants “is responsible in some manner for the occurances [sic] herein alleged, 
and that Plaintiffs' damages as herein alleged were proximately caused by those Defendants.”  
The court held this was sufficient.  (Id. at 941-942.)   

 
Here, the complaint alleges that plaintiffs’ father died on September 3, 2015 because of 

a heart attack.  He had been under the care of County health centers from 2005 until the date of 
his death.  (¶ 9.)  X-rays taken in 2015 showed he had an enlarged heart, and he had symptoms 
indicative of heart problems, but he was only diagnosed and treated for asthma.  (¶ 6.)  In all the 
time he was treating at the County health centers, he was never evaluated or tested for the 
condition of his heart, or referred to a cardiologist.  (¶ 6, 13.)  

 
The complaint goes on to allege that  “. . . Defendants, and each of them, were in some 

manner negligent in [his] care . . . such that the condition of [his] heart worsened from 2005 until 
he died, and the condition of [his] heart was not appropriately evaluated nor treated before he 
died.”  (¶ 15.)  “The negligence of the Defendants, and each of them, was a substantial factor in 
causing [his death.]”  (¶ 16.)   “. . . [E]ach of the fictitiously named DOE defendants is legally 
responsible in some manner for the events and happenings herein referred to and each is in 
some manner legally responsible for causing [plaintiffs’] injuries and damages . . .”  (¶ 3.)   

 
These allegations are identical to those that the court in Winding Creek said were 

sufficient.  Thus, the demurrer must be overruled. 
 
Defendant argues to the contrary, citing language plaintiffs inserted into their Doe 

allegation that they would not only amend to state the true names of the fictitiously named 
defendants but would also “amend their complaint with appropriate charging allegations as to 
each.”  (¶ 3.)   

 
This language was not required by CCP § 474, and it was not a promise supported by 

consideration.  Negligence in a medical malpractice case may be alleged generally.  (Landeros 
v. Flood (1967) 17 Cal.3d 399, 408.)  Unnecessary language in a complaint is disregarded on a 
general demurrer.  (Oppenheimer v. Los Angeles (1951) 104 Cal.App.2d 545, 549.)   

 
Defendant cites Guilliams v. Hollywood Hospital (1941) 18 Cal.2d 97, 101 for the 

proposition that there are “limits to the generality with which a plaintiff is permitted to state his 
cause of action, and it is ordinarily said that while negligence may be pleaded in general terms, 
the plaintiff must indicate the acts or omissions which are said to have been negligently 
performed.”  However, defendants ignore the facts and thus the actual holding of Guilliams.  
There, the plaintiff underwent a kidney operation.  When he awoke, he had a fractured rib.  
The court held that he did not have to allege who broke his rib or how, only that defendant 
“so negligently and carelessly attended to him prior to and during the operation that his rib was 
broken.”  So the act or omission that the court in Guilliams was saying had to be pleaded was 
the act of providing negligent medical care, not the acts that rendered the care negligent.  
Guilliams does not require any more detail here than plaintiffs have pleaded. 

 
The demurrer for uncertainty is also overruled.  (See Gressley v. Williams (1961) 193 

Cal.App.2d 636, 643-644 and Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 
616.)  Defendant Lee can learn further details regarding plaintiffs’ contentions during discovery – 
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assuming plaintiffs’ opposition to the prior motion for summary judgment has not already 
disclosed everything that defendant Lee needs to know. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-02177 
CASE NAME: HICKEY VS. CARRINGTON 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY CARRINGTON MORTGAGE SERVICES, LLC, et al. 
* TENTATIVE RULING: * 
 
Defendants’ unopposed motion to expunge the lis pendens is granted.  Plaintiff is ordered to pay 
defense counsel fees and costs of $2,132.50 by March 30, 2019 per CCP 405.38. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-02305 
CASE NAME: SANCHEZ  VS.  MARY CARDOZA M.D. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MARY CARDOZA M.D. 
* TENTATIVE RULING: * 
 
Defendant Dr. Cardoza’s motion for summary judgment is granted.  This motion is unopposed 

and meritorious.  

Defendant’s medical expert, Dr. Gardiner, declares that Dr. Cardoza met the standard of care in 

her treatment of Plaintiff.  (Gardiner Decl. p.2: lines 9-12 and pp. 7-9.)  Therefore, Defendant 

has shifted the burden on this issue.  Plaintiff did not file an opposition to Defendant’s motion 

and thus has not presented any evidence showing a triable issue of material fact.  In addition, 

he did not object to Defendant’s evidence.  Therefore, summary judgment is granted in favor of 

Defendant Dr. Mary Cardoza. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-02305 
CASE NAME: SANCHEZ VS. MARY CARDOZA M.D. 
HEARING ON RESETTING OF ISSUE CONFERENCE & TRIAL DATES 
* TENTATIVE RULING: * 
 
Off calendar.  Given the Court’s ruling on line 4, there will be no trial. 
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 6.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR TRIAL PREFERENCE  (CCP 36) 
FILED BY DONALD R. HOUGHTON 
* TENTATIVE RULING: * 
 
Parties to appear.  The court needs to be updated on the status of the probate matter and its 
impact on this case. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01195 
CASE NAME: HOOVER VS. EBCTA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY EBCTA 
* TENTATIVE RULING: * 
 
Motion taken off calendar by moving party. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01267 
CASE NAME: SHENSON VS. COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO 1st Amended EMINENT DOMAIN COMPLAINT 
FILED BY PLEASANT HILL RECREATION & PARK DISTRICT 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Pleasant Hill Recreation & Park District 

(“Defendant” or “Park District”). The Demurrer relates to the First Amended Complaint (“FAC”) 

and Amendment to the First Amended Complaint (“FAC-A”) filed by Plaintiffs Brian Shenson and 

Emily Shenson and Plaintiffs David Mariampolski and Megan Frantz (collectively, “Plaintiffs”). 

The FAC and the FAC-A plead causes of action against the Park District for (4) nuisance; (4-a) 

withdrawal of lateral support; (4-b) inverse condemnation; and (6) dangerous condition of 

public property. 

For the following reasons, the Demurrer is sustained-in-part, and overruled-in-part. 

Request for Judicial Notice 

The Park District requests judicial notice of several pleadings, documents, and orders filed in 

this action. The Request is unopposed. The Request is granted. Evid. Code §§ 452, 453. 

Factual Background 

Plaintiffs own property in unincorporated Contra Costa County. FAC at ¶¶ 1, 2. Plaintiffs Brian 

and Emily Shenson own the Shenson Property and Plaintiffs David Mariampolski and Megan 

Frantz own the Mariampolksi/Frantz Property. FAC at ¶ 8. Adjacent to and approximately along 
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the boundary of the Shenson Property and the Mariampolski/Frantz Property is a seasonal 

drainage creek (Murderer’s Creek); Murderer’s Creek also runs along and forms the northern 

boundary of Brookwood Park, which is owned, operated and maintained by the Park District. Id. 

at ¶ 9. On or about November 10, 1975 the then-owner or owners of the subdivision that now 

comprises the Shenson Property, the Mariampolski/Frantz Property, and Brookwood Park 

dedicated an easement to the County, referred to as the “Drainage Easement,” that is situated 

partially upon the Shenson Property, the Mariampolski/Frantz Property, and Brookwood Park. 

Id. at ¶ 10. Plaintiffs further allege that subsequent to the creation and dedication of the 

Drainage Easement, the Flood Control District acquired an ownership or other possessory 

interest in the Drainage Easement. Id. at ¶ 12.  

Plaintiffs allege that beginning in the fall of 2016 they discovered extensive erosion and 

subsidence damage to the Property that formed a scour hole. FAC at ¶ 26. They allege that 

most or all of the scour hole is currently located in the Drainage Easement (id.) and that as the 

scour hole deepens and expands, it is depriving the Shenson Property and the 

Mariampolski/Frantz property of lateral support. Id. at ¶ 30. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

Count 4 (Nuisance) 

The Park District demurs to Plaintiffs’ cause of action for nuisance on the grounds that as pled, 
Plaintiffs’ claim is premised on the Park District’s failure to act, and as a consequence Plaintiffs 
must plead allegations showing that the Park District was negligent.  

Anything which is injurious to health or an obstruction to the free use of property is a nuisance. 
Civ. Code, § 3479. Nuisance liability is not necessarily based on negligence, thus, “one may be 
liable for a nuisance even in the absence of negligence.” Lussier v. San Lorenzo Valley Water 
Dist. (1988) 206 Cal.App.3d 92, 103–104 (Lussier); see Calder v. City Etc. of San Francisco 
(1942) 50 Cal.App.2d 837, 839 (“‘a nuisance and liability for injuries occasioned thereby may 
exist without negligence …’”). However, “‘where liability for the nuisance is predicated on the 
omission of the owner of the premises to abate it, rather than on his having created it, then 
negligence is said to be involved. …’” Lussier, 206 Cal.App.3d at 105. 
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Here, the gravamen of Plaintiffs’ nuisance claim against the Park District is the Park District’s 
alleged failure and refusal to enforce easement rights under the Drainage Easement against the 
County and the Flood Control District, and “instead allowing ‘nature to take its course.’” 
Amendment to FAC at ¶ 57. The latter allegation brings Plaintiffs’ claim squarely within Lussier. 
As a consequence, “negligence is said to be involved.” Lussier, 206 Cal.App.3d at 105. 

“The threshold element of a cause of action for negligence is the existence of a duty to use due 
care toward an interest of another that enjoys legal protection against unintentional invasion.” 
Paz v. State of California (2000) 22 Cal.4th 550, 559. “Whether this essential prerequisite to a 
negligence cause of action has been satisfied in a particular case is a question of law to be 
resolved by the court.” Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 614 (quoting Bily v. Arthur 
Young & Co. (1992) 3 Cal.4th 370, 397). 

The First Amended Complaint and its Amendment are bereft of allegations regarding the Park 
District’s alleged duty of care. Plaintiffs argue in opposition that “negligence … is squarely 
alleged in paragraphs 55-C through 55-G of the amendment to the FAC.” Opp. at 4:18-22. 
However, as discussed further below, those paragraphs fail to allege facts sufficient to state a 
cause of action for withdrawal of lateral support against the Park District pursuant to Civil Code 
section 832. Because the Park District has no statutory duty of lateral support (see discussion, 
below), these paragraphs cannot form the basis of a negligence claim against the Park District. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for nuisance. 
The demurrer to this cause of action is sustained, with leave to amend. 

Count 4-A (withdrawal of lateral support) 

The Park District demurs to Plaintiffs’ cause of action for withdrawal of lateral support on the 

grounds that as a public entity, it is not liable under Civil Code § 832. 

Plaintiffs’ allegation that “Article 10, section 7 of the Constitution makes the Park District 

Defendants subject to Civil Code section 832” (¶ 55-D) and their reliance on Holtz, is puzzling. 

Holz makes clear that the Park District cannot have liability under Civil Code section 832. 

Instead, any claim Plaintiffs have for withdrawal of lateral support must be made as a cause of 

action for inverse condemnation.  

“[W] hen a public entity causes physical injuries to adjacent property by the withdrawal of lateral 

support, the right to recover for that damage is not governed by section 832, but by the 

constitutional provision that property shall not be taken or damaged for public use without just 

compensation.” Holtz v. San Francisco Bay Area Rapid Transit Dist. (1976) 17 Cal.3d 648, 653. 

The Park District has no statutory duty of lateral support. Id. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for withdrawal of lateral 
support pursuant to Civil Code § 832. The demurrer to this cause of action is sustained, with 
leave to amend. 

Count 4-B (inverse condemnation) 
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The Park District demurs to the Plaintiffs’ cause of action for inverse condemnation on the 

grounds that Plaintiffs do not sufficiently identify the public improvement project in which the 

Park District participated which gives rise to inverse condemnation liability. Demurrer at 11:4-5. 

A cause of action for inverse condemnation arises from a governmental invasion or 

appropriation of a valuable property right which directly and specifically affects the landowner to 

his injury. Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110, 119-120; Smith 

v. State of California (1975) 50 Cal.App.3d 529, 534; Hilltop Properties v. State of California 

(1965) 233 Cal.App.2d 349, 355-356. 

“To state a cause of action for inverse condemnation, the plaintiff must allege the defendant 

substantially participated in the planning, approval, construction, or operation of a public project 

or improvement which proximately caused injury to plaintiff's property.” City of Pasadena v. 

Superior Court (2014) 228 Cal.App.4th 1228, 1233. “[A] public improvement for the purposes of 

an inverse condemnation claim involves (1) a deliberate action by the state (2) taken in 

furtherance of public purposes.” Id. at 1234. 

Plaintiffs allege that “the Park District Defendants have been and are substantially participating 

in the operation of the Drainage Easement as a public work of improvement, through the use of 

the Drainage Easement for its intended and planned purpose.” FAC ¶ 55-J. Specifically, 

Plaintiffs allege that the Park District Defendants have constructed improvements upon 

Brookwood Park such as “surfaces that are impervious to the natural absorption into the water 

table” which “increase the runoff that drains into Murderer’s Creek and across the Drainage 

Easement.” Id. at ¶ 55-K. Plaintiffs allege that “extensive erosion and incising, or downcutting” 

has formed a scour hole, located within the Drainage Easement. FAC at ¶ 26. Plaintiffs further 

allege that “[a]s the scour hole deepens and expands, it is depriving the Shenson Property and 

the Mariampolski Property of lateral support.” FAC at ¶ 30. Plaintiffs allege that the sole cause, 

or primary cause, of erosion and subsidence damage to their property includes, among other 

allegations, the Park District’s failure to “maintain its property within and near the Drainage 

Easement so that it continues to furnish lateral support to the Shenson Property and the 

Mariampolski/Frantz property.” FAC at ¶ 32. 

Plaintiffs have alleged facts sufficient to state a cause of action for inverse condemnation. 

The demurrer to this cause of action is overruled. 

Count 6 (Dangerous Condition of Public Property) 

The Park District demurs to Plaintiffs’ cause of action for dangerous condition of public property 

on the grounds that Plaintiffs’ allegations lack sufficient particularity.  

A public entity may be liable for injury caused by a dangerous condition of property “if the 
plaintiff establishes that the property was in a dangerous condition at the time of the injury, 
that the injury was proximately caused by the dangerous condition, that the dangerous condition 
created a reasonably foreseeable risk of the kind of injury which was incurred.” Gov. Code 
§ 835. Plaintiff must show in addition that either “(a) A negligent or wrongful act or omission of 
an employee of the public entity within the scope of his employment created the dangerous 
condition; or ¶ (b) The public entity had actual or constructive notice of the dangerous condition 
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under Section 835.2 a sufficient time prior to the injury to have taken measures to protect 
against the dangerous condition.” Id., subsections (a) and (b).  

Government Code section 830 defines a dangerous condition as “a condition of property that 
creates a substantial (as distinguished from a minor, trivial or insignificant) risk of injury when 
such property or adjacent property is used with due care in a manner in which it is reasonably 
foreseeable that it will be used.” 

“Liability under Government Code section 835 for maintaining public property in a dangerous 
condition depends, however, upon the existence of some defect in the property itself and the 
existence of a causal connection between that defect and the plaintiff's injury.” Zelig v. County of 
Los Angeles (2002) 27 Cal.4th 1112, 1138. 

Here, the physical condition of the property is described as a “scour hole,” most or all of which is 

currently located within the Drainage Easement. FAC at ¶ 26. However, the FAC is unclear as to 

whether Plaintiffs’ dangerous condition of public property claim is based on either a negligent or 

wrongful act or omission of an employee of the Park District within the scope of his employment 

created the dangerous condition; or on an allegation that the Park District had actual or 

constructive notice of the dangerous condition under Section 835.2 a sufficient time prior to the 

injury to have taken measures to protect against the dangerous condition. Gov. Code § 835. 

As a consequence, Plaintiffs have failed to allege facts sufficient to state a cause of action for 

dangerous condition of public property. The demurrer to this cause of action is sustained, with 

leave to amend. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01357 
CASE NAME: NICOLE LANHAM VS. PLAINS ALL AMERICAN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY NICOLE LANHAM, CHRISTOPHER  LANHAM 
* TENTATIVE RULING: * 
 
The Motion for Summary Adjudication as to Defendants’ first, fifth, and thirteenth affirmative 
defenses asserted in Defendants’ answer to the first amended complaint is denied as moot.  
Plaintiffs filed a second amended complaint on November 29, 2018 and defendants filed a new 
answer on January 9, 2019.  If, as plaintiffs argued at the CMC, there would be little difference 
in a refiled MSJ, then it should not be a hardship to refile. The benefit will be clean record with a 
ruling that unambiguously applies to the operative pleadings.  
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10.  TIME:  9:00   CASE#: MSC17-01357 
CASE NAME: NICOLE LANHAM VS. PLAINS ALL AMERICAN 
HEARING ON MOTION FOR ORDER COMPELLING THE TESTING OF MATERIAL 
FILED BY PLAINS ALL AMERICAN PIPELINE L.P., et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion for an order compelling testing of the pipe and vial is granted.  Defendants 
have standing to bring the motion since testing is in dispute and the items are maintained by the 
Martinez police department. Plaintiff’s right against self-incrimination is not implicated by the 
examination of physical items.  Bailey v. Superior Court (1970) 4 Cal.App.3d 513, 520-21.  
The court finds that testing appears reasonably calculated to lead to the discovery of admissible 
evidence.  In making this finding, the court is in no way intimating how it would rule on the 
admissibility of any results in a further motion for summary adjudication or trial. 
 
Test results will be subject to a protective order limiting use to this case.  The parties are 
ordered to meet and confer on the protective order, the appropriate testing facility and how the 
items shall be stored following testing.  Once the testing facility is determined, the Martinez 
police department may release the items to that facility and will then bear no further 
responsibility for the items.  The defense shall bear the costs associated with testing and 
storage of the items. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01506 
CASE NAME: ELOQUENCE VS. HOME CONSIGNMENT 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY HOME CONSIGNMENT CENTER, et al. 
* TENTATIVE RULING: * 
 
 The motion for summary judgment, brought by all three named defendants, is granted.  
Defendants shall prepare a proposed judgment of dismissal, separate from any formal order 
on the motion, and shall submit that proposed judgment to plaintiff’s counsel for approval as to 
form.  The basis for this ruling is as follows. 
 

A. The First Cause Of Action. 
 
 The First Cause of Action is for breach of contract.  Defendants move for summary 
judgment in part on the ground that this cause of action is barred by the applicable four-year 
statute of limitations.  (See, Code Civ. Proc., § 337, subd. (a).) 
 

Plaintiff sues on two invoices that came due on May 9, 2010.  However, plaintiff did not 
file suit until August 8, 2017, more than seven years later.  The issue presented is whether the 
two invoices represent a severable part of the master consignment agreements, so that the 
statute of limitations began running on May 9, 2010, or whether plaintiff could elect to defer the 
running of the statute until plaintiff terminated the master consignment agreements, which 
occurred in early 2016. 
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 The Court finds defendants’ argument on this point more persuasive.  (See, Armstrong 
Petroleum Corp. v. Tri-Valley Oil & Gas Co. (2004) 116 Cal.App.4th 1375, 1388-89.)  The 
master consignment agreements contemplated a series of discrete consignment transactions, 
each evidenced by a separate invoice.  Further, there was no set time for “completion” of the 
master consignment agreements, which distinguishes the case at bar from most of the decisions 
cited in plaintiff’s opposition memorandum. 
 

Insofar as the unpublished federal decision cited by plaintiff is inconsistent with this 
ruling, the Court finds the reasoning of that decision unpersuasive.  (See, Dreyer's Grand Ice 
Cream, Inc. v. Ice Cream Distribs. of Evansville, LLC (N.D.Cal. May 14, 2010, No. 10-00317 
CW) 2010 U.S.Dist.LEXIS 47738.)  Further, the decision is distinguishable, because the plaintiff 
there sent defendant a series of cumulative invoices evidencing an increasing credit balance, 
rather than discrete invoices evidencing discrete transactions. 
 
 B. The Second Cause of Action. 
 
 The Second Cause of Action is for an open book account.  Defendants move for 
summary judgment in part on the ground that plaintiff cannot show the creation of an open book 
account, and also in part on the ground that this cause of action is barred by the four-year 
statute of limitations for breach of contract causes of action, discussed above.  The Court finds 
that both arguments have merit. 
 
  1. The Creation Of An Open Book Account. 
 

Sums due under an express contract cannot be recovered as an open book account 
“in the absence of a contrary agreement between the parties.”  (Armstrong Petroleum Corp. v. 
Tri-Valley Oil & Gas Co. (2004) 116 Cal.App.4th 1375, 1395, fn. 9.)  Further, “the mere 
recording in a book of transactions or the incidental keeping of accounts under an express 
contract does not of itself create a book account.”  (H. Russell Taylor's Fire Prevention Service, 
Inc. v. Coca Cola Bottling Corp. (1979) 99 Cal.App.3d 711, 728.  See also, Durkin v. Durkin 
(1955) 133 Cal.App.2d 283, 290 [“[a]n express contract, which defines the duties and liabilities 
of the parties, whether it be oral or written, is not, as a rule, an open account”].) 

 
In the case at bar, the master consignment agreements are express, fully integrated 

contracts.  They do not evidence any agreement to enter into an open book account 
arrangement.  The agreements are not analogous to the oral agreement for the provision of 
legal services in the federal Ninth Circuit decision on which plaintiff primarily relies.  (See, In re 
Roberts Farms, Inc. (9th Cir. 1992) 980 F.2d 1248, 1252, fn. 3.) 

 
  2. The Statute Of Limitations. 
 

The Court of Appeal has stated the following rule: 
 

[C]ourts uniformly hold that a plaintiff cannot use the device of pleading a 
common count, such as an open book account or account stated, in order to 
extend the statute of limitations period when the basis of the common count claim 
is factually identical to the barred contract claim. 
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(Leighton v. Forster (2017) 8 Cal.App.5th 467, 494.  Accord, Tsemetzin v. Coast Federal 
Savings & Loan Assn. (1997) 57 Cal.App.4th 1334, 1343-44.)  The Court finds this rule 
applicable in the case at bar. 
 
 C. Evidentiary Objections. 
 

The Court rules as follows on the evidentiary objections filed with defendants’ 
reply papers: 
 

Nos. 1-4: sustained in part.  The declarant’s characterizations of the consignment 
agreements as constituting extensions of credit are unfounded opinions, improper legal 
conclusions, and improper attempts to offer oral testimony concerning the contents of a writing.  
However, the declarant’s extraction of dollar amount figures from plaintiff’s electronic 
bookkeeping system, and the declarant’s description of how that system works, are permissible.  
(See, Evid. Code, § 1552; Aguimatang v. Cal. State Lottery (1991) 234 Cal.App.3d 769, 797-
798 [computer records may qualify as business records for purposes of the hearsay exception;]; 
People v. Lugashi (1988) 205 Cal.App.3d 632, 640 [authenticating declaration may be made by 
“a person who generally understands the system's operation and possesses sufficient 
knowledge and skill to properly use the system”].)  The declarant has adequately established his 
status as an “other qualified witness” for purposes of the business records exception, even 
though he is not formally designated as plaintiff’s custodian of records.  (Evid. Code, § 1271, 
subd. (c).  See, Jazayeri v. Mao (2009) 174 Cal.App.4th 301, 322.) 

 
 No. 5-8: overruled, based on the legal authorities cited in the ruling on Objection Nos. 
1-4 above. 

 

  

12.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS  VS.  KLAMMCZYNSKA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY SUSANNE K. OZNOWICZ, RONALD OZNOWICZ 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Ronald Oznowicz and 

Susanne K. Oznowicz (collectively, “Defendants”). The Demurrer relates to the Plaintiff 

Konstantine Skoumbas (“Plaintiff”)’s second amended complaint (“SAC”) for quiet title 

and declaratory relief. This is Plaintiff’s second attempt to state claims for declaratory relief 

based on an easement by necessity and declaratory relief based on an easement by implication 

against Defendants.  

Defendants demur pursuant to Code of Civil Procedure § 430.10(e) and (f) on several grounds. 

For the following reasons, the demurrer is sustained, without leave to amend. 

Judicial Notice 
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Defendants request judicial notice of several recorded documents. This request is unopposed. 

The Request is granted. Evid. Code § 452, 453. 

Procedural Background 

The Court sustained Defendants’ prior demurrer to Plaintiff’s first amended complaint on the 

grounds that Plaintiff had not alleged an easement over Lot 8 that survived the 1971 foreclosure 

sale. The Court gave Plaintiff leave to amend to allege that an easement was created at or after 

the 1971 foreclosure sale. Plaintiff has not done so. 

Factual Background 

The lots in question were originally part of the Rheem Highlands Subdivision, created in August 

1948. SAC at ¶ 9. The Rheems deeded lot 8 to the Parks in 1951. RJN Ex. A. The Parks 

obtained a loan secured by a Deed of Trust on lot 8 in 1965. RJN Ex. B. The Davises bought lot 

8 from the Parks in October 1967. SAC at ¶ 12. At that time, the Davises also engaged in a lot 

line adjustment with the Feldmans, who were the then-owners of lot 9. SAC at ¶¶ 13, 14; RJN 

Exs. D, E. The portion of lot 9 that the Feldmans conveyed to the Davises was APN 270-100-

021-4, and is the Plaintiff’s current parcel. SAC at ¶ 13. 

The Davises owned lot 8 and Plaintiff’s parcel from October 1967 until they transferred Plaintiff’s 

parcel and lot 8 to Dale R. Peterson & Associates (“Associates”) in March 1971. SAC at ¶ 16. 

SAC at ¶¶ 15, 16. According to Plaintiff, from October 1967 until December 1971, APN 270-100-

021-4 had ingress and egress from Greenwood Court, a public street over a private quasi-

easement or passageway running over lot. 8; no express easement was granted, however. 

SAC at ¶ 16. 

Associates defaulted on its obligations under the 1965 deed of trust on lot 8; as a consequence, 

lot 8 was sold in a non-judicial foreclosure to James Tawns and Edward H. Dill in December 

1971. SAC at ¶ 17. At the time of this sale unity of ownership ceased and APN 270-100-021-4 

became landlocked. SAC at ¶¶ 18, 19. 

James Tawns and Edward H. Dill conveyed lot 8 to the Defendants in February 1972. SAC at 

¶ 19. Associates retained title to APN 270-100-021-4 pursuant to the March 1971 quitclaim deed 

from the Davises. Id. APN 270-100-021-4 was later sold to Alma Electric in 1984 pursuant to a 

tax sale. Alma Electric conveyed APN 270-100-021-4 to Plaintiff in March 1998. SAC at ¶ 23. 

Analysis 

Plaintiff argues that the December 1971 non-judicial foreclosure sale created Plaintiff’s 

easements by either prescription or implication. Specifically, Plaintiff argues that “there were no 

express or implied easements in existence at the time of the non-judicial sale in December 

1971[.]” Opp. at 11:21-22. Instead, Plaintiff argues that “the legal effect of the non-judicial sale of 

lot No. 8, under the 1965 deed of trust in December 1971 was to create the easements by 

necessity and implication alleged in the FAC[.]” Opp. at 13:5-6.  
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“The California rule is settled that a right-of-way of necessity arises by operation of law when it 

is established that (1) there is a strict necessity for the right-of-way as when the claimants’ 

property is landlocked [citations] and (2) the dominant and servient tenements were under the 

same ownership at the time of the conveyance giving rise to the necessity.” Reese v. Borghi 

(1963) 216 Cal.App.2d 324, 332-333 (Reese). In this case, the foreclosure sale both landlocked 

Plaintiff’s parcel and terminated common ownership between lot 8 and APN 270-100-021-4. 

This is fatal to Plaintiff’s claims. 

Plaintiff’s relies on San Joaquin Valley Bank for the proposition that an easement by necessity 

was created by a judicial foreclosure, but the comparison to these facts is inapt. In San Joaquin 

Valley Bank, there was no issue of deed priority as the five lots in question were all encumbered 

at the same time. Here, Defendants’ title goes back to the 1965 deed of trust, which predates 

the lot line adjustments and the 1971 foreclosure sale. Civil Code section 1214 provides in 

relevant part: “Every conveyance of real property or an estate for years therein … is void as 

against any subsequent purchaser or mortgagee of the same property, or any part thereof, in 

good faith and for a valuable consideration, whose conveyance is first duly recorded, and as 

against any judgment affecting the title, unless the conveyance shall have been duly recorded 

prior to the record of notice of action.” As a consequence of the priority of Defendants’ deed, any 

subsequent easements fail. 

Similarly, Plaintiff’s reliance on A Hamburger & Sons v. Lemboeck is misplaced. Lemboeck 

allows that a subsequent purchaser may have constructive notice of an easement. However, 

Plaintiff argues that “there were no express or implied easements in existence at the time of the 

non-judicial sale in December 1971[.]” Opp. at 11:21-22. As a consequence, Defendants could 

not have actual or constructive notice of any easements. As with San Joaquin Valley Bank, the 

comparison to Lemboeck is inapt. 

Despite the opportunity to amend, Plaintiff has failed to allege facts sufficient to state claims for 
declaratory relief based on an easement by necessity and declaratory relief based on an 
easement by implication against Defendants. Defendants’ demurrer is sustained, without leave 
to amend. 

 

  

13.  TIME:  9:00   CASE#: MSC17-02461 
CASE NAME: EATON VS. BNSF RAILWAY COMPANY 
HEARING ON APP FOR ADMISSION PRO HAC VICE  (ATTY. BROOKS KOSTAKIS) 
FILED BY DEFENDANT 
* TENTATIVE RULING: * 
 
Defendant’s unopposed application for attorney Brooks Kostakis to appear as counsel pro hac 
vice is granted. 
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14.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY ALEX GOLDSTEIN, NEW U LIFE, INC. 
* TENTATIVE RULING: * 
 
Vacated by stipulation. 

 

  

15.  TIME:  9:00   CASE#: MSC18-00847 
CASE NAME: HATCH VS. AVALONBAY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AVALONBAY COMMUNITIES INC. 
* TENTATIVE RULING: * 
 
Defendant AvalonBay Communities, Inc. demurs to plaintiff Dakotah Hatch’s first amended 

complaint (“FAC”) on the basis that it is barred by the statute of limitations.  Plaintiff alleges that 

defendant negligently maintained its apartment complex, causing her to be injured on May 31, 

2016.  The demurrer is overruled.  Defendant shall answer by February 13, 2019.   

Plaintiff filed her original complaint on April 26, 2018 and therein alleged that she was injured 

when a steel fire door unexpected closed on her.  However, after discovery had commenced 

and the statute of limitations had expired, plaintiff discovered a mistake in her complaint.  

(See Code of Civ. Proc. § 335.1.)  The parties stipulated to allow plaintiff to file an amended 

complaint, which removed the language relating to a steel door and instead alleges that plaintiff 

was injured when she slipped down stairs that were covered by moss-like substance.   

Defendant asserts that plaintiff’s causes of action in the FAC are time barred because 

the relation-back does not apply due to the factual differences between the original and 

amended complaint. 

“Under the relation-back doctrine, in order to avoid the statute of limitations, the amended 

complaint must: rest on the same general set of facts as the general complaint, refer to 

the same accident and same injuries as the original complaint, and refer to the same 

instrumentality as the original complaint.”  (Scholes v. Lambirth Trucking Co. (2017) 

10 Cal.App.5th 590, 597–598.) 

“In determining whether the amended complaint alleges facts that are sufficiently similar to 

those alleged in the original complaint, the critical inquiry is whether the defendant had 

adequate notice of the claim based on the original pleading.”  (Pointe San Diego Residential 

Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 

277 (“Pointe San Diego”).)   “Additionally, in applying the relation-back analysis, courts should 

consider the ‘strong policy in this state that cases should be decided on their merits.’”  (Id.) 
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The original complaint here alleges that plaintiff was injured on May 31, 2016 due defendant’s 

poor maintenance of its property.  The amended complaint references the same general set of 

facts, namely that plaintiff was injured while visiting defendant’s property on the same date.  

Accordingly, defendant was given sufficient notice of the alleged occurrence upon the filing of 

the original complaint, as it was made aware of the individual, date, and location of the injury.   

Defendant argues that the “instrumentality” in the original and amended complaints are different: 

a steel door versus a slippery stairwell.  However, “instrumentality” is properly construed more 

broadly as defendant’s failure to maintain a safe premises.  (See Pointe San Diego, supra, 195 

Cal.App.4th at p. 278 [the instrumentality of the accident was the defendant’s alleged 

professional negligence].)   When viewed from that perspective, the cause of plaintiff’s injury is 

the same in both complaints.  Based on the similarity of the basic facts in both complaints, the 

Court finds that the relation-back doctrine applies.  The demurrer is overruled. 

 

  

16.  TIME:  9:00   CASE#: MSC18-00935 
CASE NAME: JERPSETH  VS.  ASHBURN, JR. 
HEARING ON MOTION TO COMPEL ARBITRATION OF CROSS-COMPLAINT & 
STAY THE CROSS-ACTION  /  FILED BY RICHARD ALLEN ASHBURN JR., et al. 
* TENTATIVE RULING: * 
 
The hearing is continued to February 20, 2019 at 9:00 a.m. pursuant to stipulation.  

 

  

17.  TIME:  9:00   CASE#: MSC18-01237 
CASE NAME: DRILL TECH VS. DLD LUMBER 
HEARING ON MOTION FOR LEAVE TO FILE 3rd Amended COMPLAINT 
FILED BY DRILL TECH DRILLING & SHORING, INC. 
* TENTATIVE RULING: * 
 
            Plaintiff Drill Tech Drilling & Shoring, Inc.’s Motion for Leave to File Third Amended 
Complaint is granted. 
  
Background Facts  
 
 On or about August 16, 2017, Plaintiff Drill Tech Drilling & Shoring, Inc. (“Drill Tech”) 
entered into an Agreement with Defendant DLD Lumber Company (“DLD”), wherein DLD would 
act as Drill Tech’s agent or “middle man” for the purpose of purchasing supplies from 
preselected vendors for use on the Work of Improvement project at SFO International Airport, 
wherein Plaintiff was a subcontractor.  DLD would be paid a 10% commission, calculated as a 
markup on the costs of goods and delivery charges.   
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 A dispute arose.  Plaintiff alleges DLD began overbilling and failed to make the 
corrections after it was brought to DLD’s attention.  Also, DLD failed to pay vendors, thereby 
converting Plaintiff’s cash.  Plaintiff alleges Defendant has refused to repay   $124,207.62. 
 
Motion 
 Pursuant to CCP § 473 and Cal. Rules of Court, Rule 3.1324, Plaintiff seeks leave to file 
a Third Amended Complaint to add additional defendants Seza Dominguez, Dana Dominguez, 
and Trinity Lumber LLC.  Plaintiff alleges the Dominguezes are the directors and officers of the 
two entities (DLD Lumber and Trinity Lumber), the equitable owners of both corporations, and 
are responsible for the supervision and management of these companies.  
 
 The original complaint, filed in June 2018, included Seza and Dana Dominguez.   
Plaintiff amended the complaint on November 13, 2018, as a matter of right pursuant to 
CCP § 472(a), omitting Dana and Seza as Defendants. With this motion, Plaintiff seeks to 
reinstate these defendants and add a new defendant, Trinity Lumber LLC.  “It has long been 
the rule that an amended complaint that omits defendants named in the original complaint 
operates as a dismissal as to them.” (Fireman's Fund Ins. Co. v. Sparks Construction, Inc. 
(2004) 114 Cal.App.4th 1135, 1142.) “[A]ny resulting dismissal necessarily was without 
prejudice.” (Ibid at 1143.)  
 
 Drill Tech seeks to add these defendants back into the case because it believes 
discovery has revealed Dana and Seza are the alter egos of DLD. Plaintiff alleges the corporate 
veil should be pierce as “[1] there is such unity of interest and ownership that the separate 
personalities of the corporation and the individual[s] no longer exist and (2) that, if the acts are 
treated as those of the corporation alone, an inequitable result will follow.”  CADC/RADC 
Venture 2011-1 LLC v. Bradley (2015) 235 Cal.App.4th 775 
 
 Motions for leave to amend the pleadings are directed to the sound discretion of the 
court.  “The court may…in its discretion, after notice to the adverse party, allow, upon any terms 
as may be just, an amendment to any pleading…” (CCP § 473.)  At any time before or after 
commencement of trial, the court may allow an amendment to a pleading in furtherance of 
justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  “There is 
a policy of great liberality in permitting amendments to the pleadings at any stage of the 
proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.)  The policy favoring 
amendment is so strong that denial of leave to amend can rarely be justified. (Price v. Mason-
McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   
 
 Defendant opposes the motion on the ground Plaintiff seeks to impose “alter ego” liability 
on the two principals of DLD for the purpose of harassment and as a pressuring tactic. 
Defendant argues Drill Tech is worried about not being able to enforce a judgment against DLD, 
which is the sole reason for asking the Court to allow the amended pleading.  Defendant 
maintains Plaintiff has not made a showing of “fraudulent or deceptive intent” on the part of 
DLD.  There is no basis for Drill Tech’s bald assertion of purposeful, fraudulent 
undercapitalization of DLD. As to Trinity Lumber LLC, Defendant argues there is no basis for 
adding this corporation as a defendant.    
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  Ordinarily, the judge will not consider the validity of the proposed amended pleading in 
deciding whether to grant leave to amend. Grounds for demurrer or motion to strike are 
premature. After leave to amend is granted, the opposing party will have the opportunity to 
attack the validity of the amended pleading.  (See Kittredge Sports Co. v. Sup.Ct. (Marker, 
U.S.A.)(1989) 213 Cal.App.3d 1045, 1048.) Denying leave to amend on a noticed motion is 
most appropriate where the complaint is deficient as a matter of law and the defect could not be 
cured by further appropriate amendment.  “‘Leave to amend should be denied only where the 
facts are not in dispute, and the nature of the plaintiff's claim is clear, but under substantive law, 
no liability exists and no amendment would change the result.’ [Citation.]”  (Howard v. County of 
San Diego (2010) 184 Cal.App.4th 1422, 1428.) 
 
   Here, Defendant has not demonstrated the proposed Third Amended Complaint is 
deficient as a matter of law.  The motion for leave to amend is therefore granted. 
  
 
Defendant DLD Lumber, Inc.’s Request for Judicial Notice 
 
 DLD requests the Court to take judicial notice of the following: 

1. Exhibit A—Defendant DLD Proposed Cross-Complaint (hearing scheduled on February 
13, 2019.) 
 

The unopposed request is granted.  The Court takes judicial notice of the existence of this 
document, but not the truth of matters asserted therein. 
 
 
Defendant DLD Lumber, Inc.’s Objection to Evidence 
 

1. Plaintiff’s Motion, Section IV, A (starting at Motion, 9:22)—Overruled. No particular 
evidence cited in this section. Defendant seeks to strike arguments, allegations and 
assertions. 

2. Plaintiff’s Motion, Section IV, B—Overruled. 
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18.  TIME:  9:00   CASE#: MSN18-2261 
CASE NAME: BACHTELL VS. WILSON 
HEARING ON PETITION TO VACATE ATTORNEY-CLIENT FEE ARBITRATION AWARD 
FILED BY ANDREW E. WILSON 
* TENTATIVE RULING: * 
 
The petition filed by Yolanda Bachtell to confirm the arbitration award is granted.  The separate 
petition filed by respondent Andrew Wilson to vacate the arbitration award is denied.  
 
Respondent’s petition to vacate is untimely.  (Code Civ. Proc. §§ 1288.2, 1290.6.)   
 

…[W]hile a petition to confirm an award may be served and filed within four 
years, the petition to vacate or correct an award must be served and filed within 
100 days after the service of the award on the petitioner. [Citation.] The same 
100-day limitation applies when vacation or correction of the award is sought by 
response. …  To this latter rule there is only one exception. When the party 
petitions the court to confirm the award before the expiration of the 100-day 
period, respondent may seek vacation or correction of the award by way of 
response only if he serves and files his response within 10 days after the service 
of the petition [Citation.]… 
 

(De Mello v. Souza (1973) 36 Cal.App.3d 79, 83, emphasis in original; see Coordinated Constr., 
Inc. v. Canoga Big "A", Inc. (1965) 238 Cal.App.2d 313, 318.)   The proof confirms service of the 
award on December 8, 2016.  (Answer to Petition to Vacate, Exh. 4.)  Petitioner filed on 
October 25, 2018 – well under four years, but also well over 100 days, after service.  
Respondent filed his petition to vacate nearly two years after service. 
 
As to the merits, subject to narrow exceptions, an arbitrator’s decision cannot be reviewed for 
errors of fact or law.  (Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 11.)   Respondent argues 
that: 1) petitioner is engaging in unfair creditor collection practices on the award; 2) the award 
was obtained through fraudulent statements by petitioner; and 3) respondent did not know he 
was consenting to binding arbitration, but thought it was binding only as to petitioner.   
 
Allegedly unfair collection practices are do not speak to the propriety of the arbitration award 
itself and are irrelevant. If respondent has made monthly payments for the past two years, he 
may wish to serve a demand on petitioner for acknowledgement of partial satisfaction of 
judgment pursuant to Code of Civil Procedure § 724.110.   
 
Next, fraudulent statements by petitioner are not an indication of the kind of fraud or corruption 
that would justify vacating the award.  It is up to the arbitrator to weigh witness credibility.  
(Communications Workers v. General Telephone Co. (1981) 127 Cal.App.3d 82, 87 [arbitrator’s 
“determination of credibility is not reviewable in the trial court on a petition to vacate”].)  
 
Finally, respondent’s consent is confirmed by his signature on the arbitration agreement, which 
consists of one paragraph in large font stating that the arbitration “shall be binding and that no 
appeal shall be taken” except in the limited circumstances of the statute. (See Answer to 
Petition to Vacate, Exh. 1.)  Given that level of clarity, respondent’s argument is not tenable.  To 
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the extent respondent argues that his consent was obtained by corruption, fraud, or other unfair 
means, he alleges no supporting facts. 

 

  

19.  TIME:  9:00   CASE#: MSN18-2261 
CASE NAME: BACHTELL VS. WILSON 
HEARING ON PETITION TO CONFIRM ATTORNEY-CLIENT FEE ARBITRATION AWARD 
FILED BY YOLANDA BACHTELL 
* TENTATIVE RULING: * 
 
See Line 18. 

 

  

20.  TIME:  9:00   CASE#: MSN18-2307 
CASE NAME: HUMPHREY VS. GOLDEN GATE BELL 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Counsel and the Guardian are directed to appear.  The minor need not appear. 

 

 

 
ADD-ON 

 
21.  TIME:  9:01   CASE#: MSC16-01395 
CASE NAME: THE VS. MENDOZA 
SPECIAL SET HEARING ON EX PARTE APPLICATION OF DEFENDANT RE: 
CLARIFICATION OF DISCOVERY  /  SET BY DEPT. 33 ON 12/28/18 
* TENTATIVE RULING: * 
 
The Court has looked more closely at the prior tentative ruling and realizes that Department 12 
previously ruled in part on the motion to set aside the default.  Accordingly, Department 12 will 
handle the balance of the motion.  The parties are directed to appear in Department 12 at 
8:30 a.m. on January 30, 2019 for a further CMC to discuss how best to conclude the hearing 
on the motion.  
 
Following the ruling on the motion to set aside the default, the case will be assigned for all 
purposes to Department 21. 

 

 

 


